Determining the Proper Measure
of Lost Wage Damages for Aliens
Injured in the United States

When an undocumented worker seeks lost wages in the

U.S. court system, what is the proper measure of damages?

The influx of unauthorized workers
into the American labor market is
a matter of growing national con-
cern. Recent surveys demonstrate
that immigration is one of the
biggest concerns of Americans
today, having increased in recent
months due to the migration from
Mexico of tens of thousands of
unaccompanied children into the
United States. While the discussion
generally focuses on the political
and social considerations and
effects of illegal immigration, there
are important legal issues that
attorneys should analyze when
handling cases involving undocu-
mented aliens.

Without question, the primary
incentive for aliens to risk their
lives to come to the United States
illegally is because they are able to
find better paying jobs and
improved quality of life. Although
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there are federal and state laws
prohibiting the employment of
unauthorized workers, the fact
remains that aliens are coming to
America, finding work and creating
lives for themselves. This leads to
the question of what protections
are afforded to such aliens under
U.S. law, for instance, when they
have an employment claim against
their employer, sustain a job-relat-
ed injury, or have a simple person-
al injury claim against a third
party. The courts are generally
open to such claims, but what is
the proper measure of damages for
any alleged lost wages or earning
capacity? Should such analysis be
premised upon wages that might
have been earned unlawfully in the
United States, or upon lost wages
that could have been earned law-
fully in the plaintiff’s country of
residence? This article outlines per-

tinent legal authorities that might
provide guidance in answering
such questions.

In Hoffman Plastic Compounds,
Inc. v. NLRB,* the National Labor
Relations Board (NLRB) determined
that an employer violated the
National Labor Relations Act
(NLRA) by selecting four employees
for layoffs because they supported
a union’s organizing activities. One
of the four employees was in the
United States illegally, and all were
awarded backpay by the NLRB after
an administrative hearing. The U.S.
Supreme Court held that the NLRB
cannot award backpay to illegal
aliens, as such relief is foreclosed
by federal immigration law.? Under
the Immigration Reform and
Control Act of 1986 (IRCA), “it is
impossible for an undocumented
alien to obtain employment in the
United States without some party
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directly contravening explicit con-
gressional policies.” Thus, the
Court held that such persons can-
not recover backpay “for wages
that could not lawfully have been
earned, and for a job obtained in
the first place by criminal fraud.™
Any other result “would unduly
trench upon explicit statutory pro-
hibitions critical to federal immi-
gration policy”™ and “encourage the
successful evasion of apprehension
by immigration authorities, con-
done prior violations of the immi-
grations laws, and encourage
future violations.”

In the wake of Hoffman, litigants
argued that unauthorized workers
were unable to recover anything for
lost wages or earnings. However,
courts typically rejected such argu-
ments noting that Hoffman does not
hold that the IRCA precludes courts
from awarding damages to aliens
otherwise allowable under federal
or state law.” The issue was thus
refined to a more specific area of
inquiry: determining the proper
measure of damages for persons

Quality

unlawfully in this country based on
earnings in the United States or the
country of the plaintiff’s legal resi-

dence. Although Hoffman is not dis-
positive on this more narrow issue,

several courts have used it to guide
their decisions.

South Carolina courts have not
directly decided whether an undoc-
umented worker may recover
future lost United States wages, as
opposed to future wages from the
alien’s country of origin. However,
one district court in South Carolina
has held that the IRCA does not
preclude aliens from bringing fed-
eral and state labor law claims for
withheld wages.® The court noted
that the general purpose of the
IRCA 1s to diminish the attractive
force of employment which, “like a
magnet pulls illegal immigrants
towards the United States.” The
court reasoned that allowing an
employer to escape liability arising
from violations of federal and state
labor laws provides incentives to
hire unauthorized aliens, thereby
defeating the purpose of the IRCA
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to reduce employment opportuni-
ties of such persons.°

Similarly, in the workers’ com-
pensation context, the S.C.
Supreme Court has ruled that
because the IRCA does not
expressly preclude an alien from
being considered an employee for
workers’ compensation benefits,
the IRCA has no preemptive effect
over state law and does not pre-
clude an undocumented worker
from receiving workers’ compensa-
tion benefits.!* The court reasoned
that allowing benefits to those
people working in the United
States illegally does not conflict
with the IRCA’s policy against hir-
ing them. “To the contrary, disallow-
ing benefits would mean
unscrupulous employers could
hire undocumented workers with-
out the burden of insuring them, a
consequence that would encour-
age rather than discourage the hir-
ing of illegal workers.”*?

In a personal injury case,
another South Carolina district
court held that the defendant was
entitled to discover information
about the plaintiff's work history
and immigration status because
that information is relevant to his
claim for past and future wage loss
damages.?®* The court noted that
should the plaintiff “not be lawfully
eligible for past and future work in
the United States on account of his
Immigration status, the same is rel-
evant to his damages claim and
[the] Defendant’s defense of the
claim."* Accordingly, the court held
that the defendant’s right to discov-
ery of such information outweighed
any prejudice to the plaintiff result-
ing from the disclosure.® From a
discovery standpoint, other courts
have reached similar conclusions.'®

Although South Carolina courts
have held that an alien is entitled
to recover damages for lost wages
or diminished earning capacity,
and that a plaintiff’'s immigration
status is relevant to such analysis,
the question remains whether an
alien in South Carolina may recov-
er future lost United States wages,
as opposed to future wages from
his or her country of origin.



Accordingly, attorneys and trial
courts should look to other juris-
dictions for guidance in determin-
ing the proper measure of damages
consistent with policy considera-
tions, legal authority and eviden-
tiary requirements. Not surprising-
ly, courts that have addressed
whether Hoffman affects an alien’s
right to recover lost wages under
state law, and what the proper
method is for calculating such
damages, have produced inconsis-
tent results.

Many post-Hoffman jurisdic-
tions hold that determining the
measure of damages is a legal
issue to be determined by the
court, and that unauthorized work-
ers may not recover future lost
wages that might have been
earned in the United States. For
instance, a district court in Kansas
has held that a plaintiff’s illegal
status precluded recovery for lost
income based on projected earn-
ings in the United States.' Rather,
an undocumented worker can only
recover lost wages based on a dam-
ages model of wages he could have
lawfully earned in his home coun-
try. Similarly, a district court in
Florida, relying on Hoffman, has
ruled that a plaintiff’s undocu-
mented alien status precluded any
award of damages for alleged lost
United States wages.*® In reaching
its conclusion, the court rejected
the plaintiff’s argument that lost
wages should be available to the
plaintiff because Florida extends
workers’ compensation benefits to
undocumented aliens.* The court
held that “an award predicated on
wages that could not lawfully have
been earned, and on a job obtained
by utilizing fraudulent documents,
runs ‘contrary to both the letter
and spirit of the IRCA, whose salu-
tary purpose it would simultane-
ously undermine.”®

Likewise, district courts in
Illinois have generally held that a
plaintiff’s immigration status is dis-
coverable and relevant to determin-
ing the proper measure of dam-
ages.?’ One court concluded “that
plaintiff will not be entitled to
recover the amount of any poten-

tial lost United States wages
because such future wages could
only have been earned in violation
of the federal immigration laws."?
Another court predicted that the
Illinois Supreme Court would apply
the rationale of Hoffman and con-
clude that a plaintiff’s status “as an
undocumented alien precludes the
recovery of damages based on the
loss of future United States earn-
ings ... but does not preclude the

Terminology

Immigrants can be in the United
States improperly for two rea-
sons. First, they can enter ille-
gally without proper documen-
tation, which is the traditional
perception of illegal immigra-
tion. Second, they can enter
legally on a temporary basis
either with or without a visa, but
overstay their allotted time.
Studies indicate one-third to
one-half of illegal aliens fall into
the latter category.

There is a continuing discus-
sion in the United States regard-
ing the proper denomination for
persons in the United States ille-
gally. The most recent trend
moves away from the phrase
“illegal immigrant” because it is
the actions that may be illegal,
as opposed to the immigrants
themselves. The move appears
to be part of a broader shift
away from labeling people, but
instead labeling behavior.

recovery of damages for lost future
earnings or earning capacity based
on what he could legitimately earn
in his country of lawful residence.”?
The Supreme Court of New
Hampshire adopted a modified
approach in determining the
amount of recoverable damages by
plaintiffs unlawfully in the United
States.?* The court held that “gener-
ally an illegal alien may not recov-
er lost United States earnings,
because such earnings may be
realized only if that illegal alien
engages in unlawful employ-
ment.”? However, the court created
an exception to this general rule:

“A person responsible for an illegal
alien’s employment may be held
liable for lost United States wages
if that illegal alien can show that
the person knew or should have
known of his status, yet hired or
continued to employ him nonethe-
less.”?¢ Further, an alien that sub-
mits fraudulent documents to
obtain employment, in violation of
the IRCA, will not be barred from
recovery unless the employer rea-
sonably relied on such docu-
ments.” The court noted that any
other result “would provide an
incentive for [employers] to target
illegal aliens for employment in
the most dangerous jobs or to pro-
vide illegal aliens with substandard
working conditions."?

Implicit in these decisions is
that the trial court must make an
initial determination as to the resi-
dency status of the alleged alien,
which will then dictate the type of
damages presented to the jury, i.e.,
based on United States wages or
foreign wages. Indeed, a California
appellate court, long before
Hoffman, specifically held that “any
question regarding a plaintiff’s citi-
zenship or lawful place of residence
is one of law, to be decided exclu-
sively by the trial court outside the
presence of the jury,"® and that res-
olution of such question is “a pre-
requisite to any ruling upon the
admissibility of evidence regarding
future earnings.”*® Presumably, a
similar pre-trial process can and
should be followed in other juris-
dictions that prohibit aliens from
seeking recovery of future lost
United States wages.

Other jurisdictions differ from
this approach and hold that the
question of whether a plaintiff is
entitled to lost United States earn-
ings or earnings from his or her
home country is a question of fact.
For instance, the Maryland Court of
Appeals acknowledged that immi-
gration status is relevant to a claim
for lost wages for the simple rea-
son that the legal ability to work
affects the likelihood of future
earnings in the United States.*!
However, the court held that the
type and amount of lost earnings
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depends on the jury determining
the likelihood of whether the plain-
tiff will remain in the United States
for the duration of the relevant
time period.*? If it is unlikely that
the plaintiff will be deported, or if
he shows a long history of working
in the United States, then a dam-
ages model of United States wages
may be appropriate. If, on the other
hand, there is evidence that the
plaintiff is likely to return to his
home country, either by choice or
deportation, a damages model
based on wages from his country
of legal residence may be more
appropriate.® A district court in
Pennsylvania has also taken this
type of approach.**

The Colorado Court of Appeals
reached a similar conclusion,
allowing a defendant to inquire
into a plaintiff’'s immigration and
employment status.* The court
held that where a claimant is seek-
ing to recover lost future wages as
damages, the inquiry into his right
as an immigrant to earn such
wages is relevant; however, there
must be a showing that the immi-
grant has violated the IRCA and
that he is unlikely to remain in the
country during the period for which
wages are sought before he can be
precluded from recovering such
wages.* If there is no showing that
the plaintiff’s status was in viola-
tion of immigration laws or regula-
tions, then the plaintiff is entitled
to seek recovery for lost future
earnings in the United States.*’
However, if the plaintiff is found to
have been in Colorado illegally, and
his employment contrary to law
making him unlikely to remain in
the United States during the period
of lost future wages, then such evi-
dence is admissible at trial so the
jury can make a determination
whether to award damages for lost
future wages, and at what rate.*®

Likewise, the Fifth Circuit Court
of Appeals has held that an undoc-
umented worker could present evi-
dence of future lost wages in the
United States based on his history
of United States earnings and the
absence of evidence indicating he
was about to be deported.* A dis-
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trict court in Mississippi followed
the Fifth Circuit’s approach and
held that a decedent’s status as an
illegal alien does not preclude evi-
dence of his alleged lost United
States wages.*® A district court in
Texas, applying Louisiana law, fol-
lowed suit.*! These cases hold that
an injured alien may introduce evi-
dence of the alleged lost United
States wages, and the defendant
may then establish (1) that the use
of such wages to calculate an
award of future earnings is factual-
ly improper, and (2) that a proper
measure of damages would be
based on potential earnings in the
legal country of residence.

Recognizing the split of author-
ity among jurisdictions, other
courts address the issue from an
evidentiary standpoint. For
instance, district courts in
Wyoming and New Mexico have
conducted Daubert analyses of pro-
posed expert testimony regarding
alleged lost future earnings of
unauthorized aliens.* Both courts
excluded proffered expert testimo-
ny of future United States wages as
inherently speculative and unreli-
able, given the numerous uncer-
tainties of whether such earnings
could be reasonably realized by
undocumented workers facing the
threat of deportation.

To the contrary, Texas law
allows recovery of damages for lost
earning capacity regardless of the
claimant’s citizenship or immigra-
tion status, placing Texas in the
minority of jurisdictions that have
addressed the issue. The Texas
Court of Appeals has specifically
upheld a damages award for an
injured alien that was supported
by expert testimony of future lost
United States wages.** In a pre-
Hoffman decision, the Supreme
Court of Virginia reached a similar
conclusion, holding that a trial
court did not err in excluding evi-
dence of an alien’s immigration
violations and instructing the jury
it could consider pre-trial loss of
earnings as an element of dam-
ages.* Likewise, a district court in
Massachusetts held that an alien'’s
status did not bar recovery for

reduced earning capacity or lost
wages In a personal injury action.*

New York courts have produced
inconsistent results over the years,
but the general take-away is that a
plaintiff’s illegal status does not
bar recovery of lost wages, even if
based on potential United States
earnings.* Given the broad range
of appellate decisions, it appears
the issue is left for the jury’s deter-
mination in New York courts.

It is currently unclear how
South Carolina appellate courts
might rule on this issue, but there
are certainly interesting legal con-
siderations surrounding illegal
immigration that will likely affect
the amount of recoverable lost
wage damages for aliens living and
working in the United States and
taking advantage of the U.S. legal
system. Given the recent increase
in illegal immigration, determining
the proper measure of damages
will remain an issue for attorneys
across the country to litigate, and
South Carolina lawyers should arm
themselves with the knowledge
and understanding of both sides of
the issue in evaluating and prepar-
ing cases for trial.

David Marshall is an attorney with
Turner Padget in Columbia. He thanks
Bettis Rainsford for his research related
to this article and Thorne Barrett for
his editorial assistance.
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